United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





No. 7658 


In the United States Court of Appeals for the 


District of Colujntyig 


> STATH.S 


)OL' RTO. HP Li A L >. 


April Term, 1940 DlS ‘ 

- FILED Why ?- 1240 

Jack Brosius. appellant - 

• { 1 /»f ' a* 

v ^ w- S''*;-4~' 

* 

C. 0. Botkin, Superintendent. D. C. Rrko r m.\t( ) ry-^ j 

1 appellee £L " 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


EDWARD M. CURRAN, 

United States Attorney , 
ARTHUR B. CALDWELL, 
Assistant United States Attorney, 
ALLEN J. KROUSE, 

Assistant United States Attorney, 

Of Counsel. 





TABLE OF CONTENTS 


SUBJECT INDEX 


Statement of the ease 


Statutes involved_ 

Argument _ __ 

I. The UOtiujl of ti:;* low* 

t.W M'i i - 


I 

court iii discharging the writ and 
for writ <»f habeas corpus was legal 


a lai proper in every respect__i— 

II. Cumulative sentences have their origin in the common hlw 
and this form of sentencing has been upheld in all tjhe 


courts___- 

III. It was proper for Federal Judge Luther It. Way of the 
District ('out; of the United States for the Eastern Dls- 
trict of Virginia to remand the appellant to the custody 
of the District of Columbia authorities for further pro¬ 


ceedings under the law_ __j_ 

IV. The trial court lias the right hi law to correct the commit¬ 
ments as to the mode and place of punishment_i_ 

V. A United States court has power, even though term has 
passed, to correct its record to show truth if record doles 
not conform to truth- L_ 


Conclusion_- _ __ ____; _ 

Table of cases: 

As/jiil v. V It Uni Stotts, (>U F. (2d) 7N0_I_ 

Coroil; v. Dutton, till F. (2d) 7_ _i_ 

Doirncjt v. L'nitni Stott*. HI F. (2d) 223. C*7 App. D. (\ 1H2_ \ _ 

(ioonoii v. l’nitni Stair*. 15)3 U. S. 451_ 

Horris v. Loot;. 27 App. D. C. 84_L_ 

IIoirnril v. L'nitni Stoics. 75 F. 05)2___ 

In Re Jionncr. 151 F. 242_... _ ___j. 

In Re ,/orl,s«>n. 3 MaeArllmr (1<> I). C.) 24_ 

Kcilihcr v. l'nitni Stolen. 35 F. (2d) S77. 55) App. 1). C. 107._|_ 

Medic 11 . Petitioner. 134 U. S. 100_j_ 

Itoi/ers 1 1 >il. v. Des/iortes rt oi.. 208 F. 308_g_ 

Wall v. Adcrholtl. 51 F. (2di 714_ ___ . 

Statutes: 

Act of March 3. 1901. 31 Star. 1321. c. 854. sec. s<H. Sec. 27 of 

Title 0 of the District of Columhia OkIc_■ _ 

Act of March 3. 1901. 31 Srat. 1322. c. 854. see. Mo. Sec. 34 <j>f 

Title 0 of the District of Columbia ('ode_ L 

Act of March 3. 1901. 31 Stat. 3341. c. N54. sec. 934. Sec. 401 <j»f 

Title 0 «;f the District of Columbia Code_4- 

Aet «»f Sept. 1. 1916. 39 Star. 711. c. 433. Sec. 402 of Title 6 of tl)e 
District of Columbia Code__j_ 


22S125—40-1 


(II 



























In the United States Court of Appeals f<ir the 
District of Columbia j 

! 

April Term, 1940 


No. 7658 

j 

Jack Brosius, appellant 

v. 

C. 0. Botkin, Superintendent, D. C. Reformatory, 

APPELLEE 


BRIEF FOR APPELLEE 


statement of the case 

The appellant. Jack Brosius. after having been indicted, 
entered a plea of guilty to the charge of robbery, | crimi¬ 
nal No. 62301. before Justice Bolitha J. Laws of the iUnited 
States District Court for the District of Columbia. 0n the 
same day the appellant likewise pleaded guilty to the;charge 
of assault with a dangerous weapon. Criminal No. 62302. 
Justice Laws sentenced the appellant on November 1, 1:938, to 
6 months to 1 jTar on the robbery charge. Similarly, ferosius 
was sentenced to 6 months to 1 year on the assault charge. 
After directing that the two sentences should run consecutively, 
making a total of 1 to 2 years, the Court then inadvertently 
signed written commitments reading, “for imprisonment in an 
institution of the Jail type to be designated by the Attorney 
General." instead of “an institution of the Penitentiary: type.” 
Thereafter, on December 23. 193S. Brosius was removed from 
the Washington Asylum and Jail to the District of Columbia 
Reformatory at Lorton. Virginia, under the authority!vested 

i 

I 


(i) 


in the Attorney General of the United States in Section 401 
of Title 6. District of Columbia Code. Thereafter, the appel¬ 
lant filed a writ of habeas corpus alleging illegal detention and 
incarceration at Lon on Reformatory and claimed this deten¬ 
tion was illegal because the Federal Government had no au¬ 
thority under the sentence to force him to serve the Jail term 
in a penitentiary type institution such as Lorton Reformatory. 
This petition came on for hearing on March 28. 1939. before 
Federal Judge Luther B. Way of the District Court of the 
United States for the Eastern District of Virginia. Alexandria 
Division, and after a hearing Judge Way held that the sen¬ 
tences imposed in criminal cases 02301 and 62302. to be served 
consecutively, aggregate more than a year and were illegal, 
inasmuch as they failed to comply with Section 401 of Title 
0 of the District of Columbia Code and Judge Way ordered 
•‘that the petitioner be released from the custody of the re¬ 
spondent and that he be turned over to the custody of the 
United States Marshall for the Eastern District of Virginia 
to be remand*'d to the District of Columbia authorities for 
further proceedings in accordance with law." 

On April 3. 1939. Justice Bolitha Laws of the District Court 
of the United States for the District of Columbia amended 


the judgments of November 1. 193S. nunc pro tunc, making 
the sentences read to the effect that the petitioner should 
serve 6 months to 1 year in both commitments, to be served 
in a penitentiary type institution, instead of a jail. Both sen¬ 
tences were amended only as to the type of institution in 
which the appellant was to serve his sentence. (See record 
Exhibit 3.) 

Thereafter, on April 7. 1939. the petitioner was again 
taken to the District of Columbia Reformatory at Lorton. 
Virginia, in compliance with Section 401 of Title 6 of the 
District of Columbia Code, and later on January 22. 1940. the 
prisoner again petitioned the District Court of the United 
States for the District of Columbia for a second writ of habeas 


corpus in which he claimed illegal detention at Lorton on the 
grounds that the commitments referred to above were given 
under sentences which were not the type of cumulative sen¬ 
tences authorized by law to be served in a penitentiary type 
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of institution, and the appellant cited in his brief his! author¬ 
ity as Harris v. Lang, 27 App. D. C. S4. A hearing on the 
second petition for a writ was held on January 30. l|Q40. be¬ 
fore Justice Daniel O'Donogiiue and the Justice on tjhat day 
issued an order discharging the writ and dismissing tjho peti¬ 
tion and remanded the prisoner to tiie custody of the respond¬ 
ent. It is from this ruling of Justice Daniel O'Donogfyue that 
the petitioner now appeals. 

The appellant here assigns as error the action of tlje lower 
Court in dismissing his petition for writ of habeas I corpus. 
This appears to be the only assignment of error in appellant's 
brief. 

STATUTE INVOLVED 


Title 6. Sec. 401. District of Columbia Code. 1029 Ed. 

(March 3. 1901. 31 Stat. 1341. c. S54. Sec. 934). 

Place of it/) orison went; cumulative sentences .— 
When any person shall be sentenced to imprisonment 
for a term not exceeding six months the cou'rt may 
direct that such imprisonment shall be either; in the 
workhouse or in the jail. When any person lis sen¬ 
tenced for a term longer than six months ajnd not 
longer than one year such imprisonment shall be in 
the jail, and where the sentence is imprisonment for 
more than one year it shall be in the penitentiary. 
Cumulative sentences aggregating more than one year 
shall be deemed one sentence for the purposes! of the 
foregoing provision (Mar. 3. 1901. 31 Stat. 1341.! c. S54, 
sec. 934). j 

Title (i. Sec. 402. District of Columbia Code. 1929 EdJ (Sept. 

1. 1916. 39 Stat. 711. c. 433). j 

Sentence of prisoners to jail, reformatory, or peniten¬ 
tiary for more than one year; jurisdiction of commis¬ 
sioners over prisoners in reformatory; transfer of 
prisoners from penitentiary to reformatory. —When¬ 
ever any person has been convicted of crime in any 
court in the District of Columbia and sentenced to 


imprisonment for more than one year by the 


court. 
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the imprisonment during the term for which he may 
have been sentenced or during the residue of said term 
may be in some suitable jail or penitentiary or in the 
reformatory of the District ot C olumbia: arid it shall 
be sufficient for the court to sentence the defendant to 
imprisonment in the penitentiary without specifying 
the particular prison or the reformatory of the District 
of Columbia and the imprisonment shall be in such 
penitentiary, jail, or the reformatory of the District 
of Columbia as the Attorney General shall from time 
to time designate: * * *. (Sept. 1. 191b. 39 Stat. 
711, c. 433.) 


ARGUMENT 


I 

The action of the lower court in discharging the writ ar.d 
dismissing the petition for writ of habeas corpus was legal 
and proper in every respect 

From the appellant’s brief it appears that the main conten¬ 
tion presented is that the sentences pronounced by Justice 
Laws were not sentences that could be considered cumulative. 
The argument of the appellant stresses that he was charged 
with two separate and distinct violations of the District of 
Columbia Code arising out of two separate and distinct trans¬ 
actions and for which the appellant received two definite sen¬ 
tences. The appellant then acknowledges that Section 401 of 
Title b of the District of Columbia Code provides for cumu¬ 
lative sentences, but attempts to distinguish his two sen¬ 
tences. received at the hands of Justice Laws on the theory 

V 

that they are not the type of sentences to which this section 
of the code would apply and cites as his authority the case of 
Harris v. Lang. 27 App. D. C. 84. Inasmuch as the appellant 
has merely quoted a single paragraph from this decision, ap¬ 
pellee wishes to call this Court’s attention to the facts in the 
Harris case upon which/ the appellant rests his appeal. This 
case arose from Police Court. Lang had been convicted after 
trial on June 27. 1904. The charge was one of simple assault, 


and he* was sentenced to pay a fine of $200.00. and ip default 
of payment of the fine Lang was committed to prison in the 
District jail for 364 days. Later, but on the same day. Lang 
pleaded guilty to another information charging him with an¬ 
other and different charge? of assault and he was reminded to 
jail. Thereafter, on March 14. 1905. Lang was returned to 
Court from the jail and sentenced under the second informa¬ 
tion for a period of ISO days to take effect at the expiration of 
the sentence imposed in the first case. The Court ruled under 
these circumstances that the 2 sentences imposed on Lang 
could not be made cumulative for the very proper reason that 


the sentences were different in character. The sentience in 
the first instance was a fine, and the imprisonment cajmc into 
effect only in default of the payment of said fine. The fol¬ 
lowing is a quotation from this opinion: 


In the case before us. in June, the appellee was sen¬ 
tenced to pay a fine. or. in default to be imprisoned. In 

w i 

March following he was sentenced to imprisonment. 
Whatever may be meant by cumulative sentences in 
Section 934* of the Code the term has no application 
to fines as punishment. 


Therefore, it is hardly necessary, in view of the facts; of this 
case, plus the clear meaning of the opinion of this Court, to 
make any further distinction of it from the facts in the ap¬ 
pellant’s situation. 

The appellant here was sentenced under two sections of 
the District of Columbia Code. Under one indictment lie 


was charged with the offense of robberv which is described. 


and punishment provided for in Section 34 of Title Gl.of the 
District of Columbia Code: 


Robbery .—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any¬ 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for pot less. 


* Sec. 401, Title (5 of D. C. Code, 1929 Ed. 

i 
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than six months nor more* than fifteen years (Mar. 3. 
1901. 31 Stat. 1322. c. S54. sec. S10). 

In the other indictment the appellant was charged with the 
offense oi assault with a dangerou* weapon which is specifi¬ 
cally described and punishment provided for in Section 27 of 
Title (5 of the District of Columbia Code as follows: 

Assault with intent to c<-nnnit mayhem or with dan¬ 
gerous weapon. —Every person convicted of an assault 
with intent to commit mayhem, or of an assault with 
a dangerous weapon, shall be sentenced to imprison¬ 
ment for not more than ten years (Mar. 3. 1901. 31 
Stat. 1321. c. S54. sec. S04). 

It wil be noted that in both of these offenses the statute 
provides as punishment impAsonment only. The appellant's 
brief and the record in this case clearly show that the punish¬ 
ment handed down by Justice Bolitha Laws was in both 
instances a sentence of 0 months to 1 year and that there was 
no provision whatever for any payment of any fine. It is the 

contention o'.’ |l»o nnnel'oo in ini*: :h«o ntu 1soc; ’on 401 

of Title (>. which gives to dm Attorney General the authority 
and power to designate the place >.f imprisonimnt of any 
person under sentence of the District Courts, it was un¬ 
important tha< the first commitments described the place of 
imprisonment as “jail" typo rather than "penitentiary’* type. 

This point has been decided before. Sec KcllHier v. United 
Sintes. 35 F. (2d) S77. 59 App. D. C. 107: 

Wlmre sentence under one group of counts in indict¬ 
ment aggregated more than one year, it must under 
Code Section 934 1 be deemed one sentence, requiring 
imprisonment in the penitentiary. 

See also In re Jackson. 3 MacArthur (10 I). C.) 24; Asgill v. 
United States. 00 F. (2d i 7S0. 


1 Now Section 401 of Title (>. 


II 


Cumulative sentences have their origin in the common law 
and this form of sentencing has been upheld in all the 
Courts 

It is well settled in the Federal Courts that the practice of 
imposing cumulative sentences is legal and finds ample justi¬ 
fication in the common law. as well as the statute. The 
Circuit Court of Appeals for the (5th Circuit in Howard v. 
United Slates. 75 F. 992. has stated as follows: 

• * i 

It is also a recognized method of procedure |to con¬ 
solidate separate indictments and try them at the same 
time as one case; and it is not an uncommon thing 
that the same defendant is convicted of more than 
one offense at the same term, upon separate j indict¬ 
ments and trials. And a rule which denies the court 
the power to impose cumulative sentences turns the 
trial and conviction on all the indictments except one 
into an idle ceremony. It is hardly necessary; to say 
that a rule which leads to such results as this is uinsound 
in principle, and can be supported by no consistent 
process of reasoning. Under such a doctrine, a Ik fond¬ 
ant convicted of two or a dozen crimes would suffer 
no greater punishment than a person convicted! of one 
offense, except such difference as the statutory maximum 
and minimum limits on the sentence might jjustify. 

Such a rule finds no justification in law or moraljs. The 
other cumbersome and uncertain methods suggested 
for dealing with the subject would, in effect, rcjsult in 
complete failure. 

Ill | 

It was proper for Federal Judge Luther B. Way of the Dis¬ 
trict Court of the United States for the Eastern district 
of Virginia to remand the appellant to the custody! of the 
District of Columbia authorities for further proceedings 
under the law 

In view of the inadvertence of Justice Bolitha Laws in sign¬ 
ing commitments which directed imprisonment in a! “jail” 
22 * 12 :*— 10 - 2 


| 
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type institution and the subsequent removal of the appellant 
from the jail to the reformatory at Lorton, Virginia, which 
is a “penitentiary” type institution, and thereafter the appel¬ 
lant filing his petition for writ of habeas corpus before the 
District Court of the Eastern District of Virginia. Alexandria 
Division, it was proper for Judge Way to refuse to release the 
petitioner in that instance and. regardless of his ruling as to 
the legality of said commitments, to direct the reiurn of the 
appellant to the trial court. This procedure is upheld in a case 
of the Circuit Court of Appeals for the 4th Circuit handed 
down on September 10. 1920. in the case of Royers cl al v. 
Desporics ct oL. 20S F. 308. This Court said: 


There being no statute giving to the District Court 
originally imposing sentence jurisdiction in habeas cor¬ 
pus proceedings by persons confined in a penitentiary 
in another district alleging their sentence and confine¬ 
ment to be illegal, it was the proper practice for the 
judge of the district in which such a penitentiary was 
located, on determining, in such habeas corpus proceed¬ 
ings. that the petitioners’ sentence was unlawful, to 
remand pet doners for resentence to the court of their 
original prosecution. so that, by appeal from the latter 
court’s further action, if unfavorable to petitioners, the 
sentence might be reviewed by the proper Circuit Court 
of Appeals, rather than by the Circuit Court of Ap¬ 
peals of the penitentiary district. 

:e Court said in Medley. Petit'oner. 134 U. S. 160. 174: 


Ir would seem that in the interest of justice and to 
prevent its defeat, this Court might well delay the 
discharge of the petitioner for such reasonable time as 
may be necessary to have him taken before the Court 
where the judgment was rendered, that the defects for 
want of jurisdiction which are the subject of complaint 
in that judgment may be corrected. 
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IV 

The trial Court has the right in law to correct the commit¬ 
ments as to the mode and place of punishment 

In the case of In Re Bonner , Petitioner , 151 Fed. 242.jwe find 
ihe Court said as follows: 

In a vast majority of cases the extent and mode and 
place of punishment may be corrected by the original 
court without a new trial and the party punished as 
he should be whilst relieved from any excess commit¬ 
ted by the court of which he now complains. In such 
a case the original court would only set aside jvhat it 
had no authoritv to do and substitute directions re- 

V I 

quired by the law to be done upon the convictioi|i of the 
offender. j 

Some of the state courts have expressed thejmselves 
strongly in favor of the adoption of this coursej. where 
the defects complained of consist only in the judg¬ 
ment—in its extent or mode, or place of punishment— 
the conviction being in all respects regular. In tfeale v. 
Commonwealth , 25 Penn. St. 11. 22. the Supreme Court 
of Pennsylvania said: “The common law embodies in 
itself sufficient reason and common sense to reject the 
monstrous doctrine that a prisoner, whose guilt is es¬ 
tablished. by a regular verdict, is to escape punishment 
altogether because the court committed an ejrror ir* 
passing the sentence. If this court sanctioned! such a 
rule, it would fail to perform the chief duty for \yhich it 
was established.” 

See also Wall v. Aderhold . 51 Fed. (2d) 714 (1). C. Ga.J. 

i ' 


A United States Court has power, even though teijm has 
passed, io correct its record to shew truth if record does 

I 

r ot conform to truth j 


The record in the case now before the Court shows! Thai a 
judgment nunc pm tune was entered by Justice Boljitlia J. 


I 
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Laws of the District Court of the United States for the District 
of Columbia for the reason that the first commitments did not 
reflect the true intention of the court. (See Record Ex¬ 
hibit 3). The crimes involved in this appeal are both felonies 
and. therefore, in the usual course of procedure would call 
for imprisonment in a penitentiary as distinguished from mis¬ 
demeanors which usually call for imprisonment in the District 
Jail. The fact that the Justice directed that the two sentences 
would run consecutively, thereby making a total of 1 year to 
2 years” imprisonment indicates that these said sentences 
should be served in a penitentiary type institution. Whether 
or not the sentences were to be served in a “jail” type institu¬ 
tion or a “penitentiary” type is unimportant in view of the 
section of the Code of the District of Columbia which has 
been cited above and which directs that cumulative sentences 
aggregating more than one year shall be deemed one sentence 
for the purpose of the foregoing provision. This Section alone 
would require that the appellant should serve his time in a 
“penitentiary” type institution, rather than the District of 
Columbia jail. Therefore, merely because Justice Laws was 
merciful and gave the appellant a small sentence in each case 
is not controlling under the statute and would not permit the 
prisoner to be incarcerated in the jail. 

In Downey v. United States , 91 F. (2d) 223. 67 App. D. C. 
192. this Court has said as follows: 

But a Federal court has power to correct its record to 
show the truth. In re Wight, 134 U. S. 136, 10 S. Ct. 
4S7, 33 L. Ed. 865; Gonzales v. Cunningham. 164 U. S. 
612, 17 S. Ct. 182. 41 L. Ed. 572; Gagnon v. United 
States. 193 U. S. 451, 24 S. Ct. 510, 4S L. Ed. 745: 
United States v. Vigil, 10 Wall. 423. 19 L. Ed. 954. 
And by the great weight of authority this is true even 
if the term has passed. Rupinshi v. United States 
(C. C. A.), 4 F. (2d) 17. In that case the Circuit 
Court of Appeals for the Sixth Circuit, speaking 
through Circuit Judge Mack, said: “While the general 
rule is that the records and decrees of the court cannot 
be altered after the term, there is a well-recognized 
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exception in the case of mere clerical errors.'* Bee also 
Phillips v. Xegley, 117 U. S. (j(>5. 6 S. Ct. 901. 29 L. Ed. 
1013: Ex parU Sibbald v. United States, 12 Pet. 488. 
9 L. Ed. 1107: United Stales v. Mayer, 235 Y. B. 55. 35 
S. Ct. 16. 59 L. Ed. 129. all cited in Rupinski v.i United. 
Stales. 

i 

This Court, in Downey v. United Slabs, supra, permitted 
the correction of errors of the record even though the Term 
had run and there had been a lapse of as much as |4 years 
from the date of entry of sentences to the date of filing of 
a motion to correct the record. In the Downey case the cor¬ 
rection involved even more serious effect on the sentence of 
the prisoner than in this case. Here, the correction) of the 
record has not affected the amount of sentence that the ap¬ 
pellant will have to serve but merely corrects the record to 
conform with the true intention of the Court as to the place 
where the prisoner is to serve his sentence, as well as jto con¬ 
form with Section 401 of the District of Columbia! Code, 
whereas in the Doirney case the correction of the reejord in¬ 
volved a matter of tire sentences running consecutively jor con¬ 
currently and it appears that after 4 years from the (late of 
entry of the sen ■ -net . this Court permitted the low of court 
to change the sentence from a reading of conourrenjr serv¬ 
ice to a reading of consecutive service, and this Couj’t held 
such was permissible, as it was shown that the latter! was a 
more accurate and true recording of the trial court’s cjriginal 
intentions. 

In Gannon v. U. S.. 193 Y. S. 451. the Y. B. Supreme Court 
said: 

The power to amend its records, to correct mistakes 
of the clerk or other officer of the court, inadvertencies 
of counsel, or to supply defects or omissions in the 
record, even after the lapse of the term, is inherent in 
courts of justice, and was recognized by this court in In 
Re Wight, 134 U. S. 136. 33 L. ed. 865. 10 Sup. Ct. Rep. 
4S7; Gonzales v. Cunningham, 164 U. S. 612, 623, 41 
L. ed. 572. 576. 17 Sup. Ct. Rep. 182. and United States 
v. Vigil, 10 Wall. 423. 19 L. ed. 954. It is also con- 
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ferret! upon conns of tire United States by Rev. Stat. 
Secs. S99. 900. and 901 (U. S. Comp. Stat. 1901. p. 675). 

And again in the same opinion: 

This power to amend, too, must not be confounded 
with the power to create. It presupposes an existing 
record, which is defective by reason of some clerical 
error or mistake, or the omission of some entry which 
should have been made during the progress of the case, 
or by the loss of some document originally filed therein. 
The difference between creating and amending a rec¬ 
ord is analogous to that between the construction and 
:: pair of a piece of personal property. If a house or 
vessel, for instance, be burned or otherwise lost, it can 
only be rebuilt, and the word “repair” is wholly inap¬ 
plicable to its subsequent reconstruction. The word 
“repair.” as the word “amend.” contemplates an exist¬ 
ing structure which has become imperfect by reason of 
the action of the elements, or otherwise. In the cases 
of vessels, particularly, this distinction is one which 
cannot be ignored, as it lies at the basis of an important 
diversity of jurisdiction between the common-law and 
maritime courts. 

The power to recreate a record, no evidence of which 
exists, “has been the subject of much discussion in the 
courts, aiui the weight of authority is decidedly against 
the existence of such power.” We have examined a 
large number of authorities upon this point, and while 
they do not altogether harmonize in their conclusions, 
the practice in some states being much more rigid than 
in others, we have found none which supports the con¬ 
tention that a record may be created to take the place 
of one of which no written memorandum was made or 
entered at the time the original judgment was sup¬ 
posed to have been rendered. The following cases con¬ 
tain instructive discussions of the principles involved, 
but an epitome of them would subserve no useful pur¬ 
pose: Bilansky v. Minnesota, 3 Minn. 427. Gil. 313; 
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Schoonover v. Reed, 65 Ind. 313; Smith v. Hood, 25 Pa. 
21S. 64 Am. Dec. 692; State ex rcl. Graves v. Primm, 
61 Mo. 166: Brown v. Coward, 3 Hill 4; Lyhch v. 
Reynolds, 69 Bush 547; Covghran v. Gutcheus, US Ill. 
390; Frink v. Frink, 43 N. 11. 508, SO Am. Dec. 189; 
Rugg v. Parker. 7 Gray 172; Batch v. Shaw . 7 Cush. 282. 

The power of the court to amend existing records is 
also considered at length in the following cased from 
the Federal courts: T Ugh man v. Werk, 39 Fedj. 6S0; 
Whiting v. Eqvitable Life Ass nr. Soc., S C. C. A. 55S, 
13 U. S. App. 597. 60 Fed. 197. 200; Odell v. Reynolds, 
17 (7 C. A. 317. 37 U. S. App. 447. 70 Fed. 65(i. 659; 
Blythe v. Hinckley. S4 Fed. 228, 244 (Page 458).| 

And finally the Circuit Court of Appeals for the 5th Circuit, 
in Corolla v. Dutton . Marshall, 63 F. (2d). Page 7. ruled on a 
situation which is strikingly similar to the case at hand? 

(1) These appeals are from orders denying applica¬ 
tion for writs of habeas corpus. These applications 
were sued out by appellants claiming unlawful detention 
in the parish prison of Orleans, after cumulative sen¬ 
tences of six months each in the Atlanta Penitentiary, 
entered at an earlier term, had been amended as|to the 
place of confinement. They show that appellants, pris¬ 
oners in the Atlanta Penitentiary in the Northern Dis¬ 
trict of Georgia serving sentences imposed ijn the 
Eastern District of Louisiana on four counts of ajfelony 
indictment, sued out writs of habeas corpus * 4 *. 

Appellants urge here two grounds for reversal: 
First, the acts charged in the counts attacked constitut¬ 
ing not three offenses, but one, the cumulative sentences 
are illegal as to the place of confinement * * *; sec¬ 
ond, the term of court at which they were originally 
entered having expired after the prisoners had entered 
upon their service, the effort of the court to amend 
away the illegality by changing the place was without 
effect. 
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On this statement of facts, the Court ruled as follows: 

There is no merit in the first point. Each count 
charges a separate and distinct offense. Each count 
requires, to make it out. proof of a fact additional to 
that required to make out the offense under the 
others. * * * 

(2) We find no greater merit in the second ground 
of error. The court did not change its sentences after 
the term; it merely changed the place of serving the 
sentences. It is settled law that where a sentence itas 
been originally ordered to be served in a manner or 
at a place which is not in accordance with what the 
law prescribes, it is for the sentencing court to correct 
it to conform. In re Banner. 151 l*. S. 242. 14 S. Ct. 
323. 38 L. Ed. 149: Boners v. Desportes ((’. C. A.). 2(3S 
F. 308. 300: Fels v. Snook (I). (\). 30 F. (2d) 1ST: 
Bernstein v. U. S. (C. C. A.). 254 F. 007. 3 A. L. R. 


(3) Besides, we think it clear that, since the original 
sentences to the Atlanta Penitentiary were valid. 
Rogers v. Despnrtrs. supra, and the court could origi¬ 
nally have fixed either the penitentiary or the parish 
prison as the place of their service, appellants cannot 
complain of an amendment in tiie place of confinement 
which was made to meet their objections. Price v. 
McGuinness (C. ('. A.). 2(39 F. 977. Appellants have 
not yet served out their sentences. They are not en¬ 
titled on any theory to their release at this time. The 
change in their place of confinement, however, had no 
effect to increase the length of their sentences. They 
will be entitled to their release when they shall have 
served the time they would have been required to serve 
under the sentences originally imposed. White v. 
Kwiatkowski (C. C. A.). (50 F. (2d) 204: Price v. 
McGuinness (C. C. A.). 2(39 F. 977: Aderhold v. Perry 
(C. C. A.). 59 F. (2d) 379. 
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CONCLUSION 

i 

| 

In conclusion it is respectfully submitted that therej is no 
error in the record of this case and the judgment of the! lower 
court should be affirmed. 

Edward M. Curran, 

United States Attorney, 

Arthur B. Caldwell, | 

Assistant United States Attorney, 

Allen J. Krouse, 

Assistant United States Attorney, 

Of Counsel, \ 
Attorneys for Appellee . 


i 

i 

i 

i 

i 

i 


j 

| 

j 


U. S. GOVERNMENT PRINTING OFFICE: 1940 



